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FEDERAL COMMON LAW. 



By Hunsdon Cart, Richmond, Va. 



The question whether there are any rules of common law which 
might be invoked by the federal courts in their attempts to control 
corporations, has recently been sharply called to the attention of the 
bar by reason of the assertion by the Democratic candidate for the 
presidency that such rules might be invoked, and by the denial by 
the Republican candidate that there is any federal common law. 
This question of law thus injected into national politics incited us 
to personally investigate the relations of common law to federal 
jurisprudence, and our views, as the result of our investigation, are 
herein set out. 



In attempting to discuss the common law in its relations to fed- 
eral jurisprudence, and to ascertain to what extent, if any, the 
rights and remedies arising thereunder are applied by the federal 
courts, it is necessary to approach the question in the light of his- 
tory. 

The common law is the system upon which are laid the broad 
foundations of English institutions, and include, among other priv- 
ileges, those natural rights which are, indeed, common to all man- 
kind, but which, in virtue of magna charter, wrung by the barons 
from King John at Runnymede, and other fundamental laws of the 
mother country, were deemed to be the peculiar birthright and in- 
heritance of British subjects. "These, according to Sir William 
Blackstone, comprise that residuum of natural liberty which is not 
required by the laws of society to be sacrificed to public convenience, 
as well as those civil privileges which society engages to provide in 
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lieu of those natural liberties so given up by individuals for the 
public good." 1 

"According to Kent: 'The common law includes those prin- 
ciples, usages and rules of action applicable to the government and 
security of person and property, which do not rest for their author- 
ity upon any express and positive declaration of the will of the legis- 
lature.' 1 Kent 471." 2 

As the colonies were settled by British subjects, they brought over 
with them this common law as the basis of the institutions among 
which they had been reared, and adopted it as the basis of their 
colonial jurisprudence, 3 and as such it remained until the outbreak 
of the revolutionary war. It was these common law rights which the 
colonists relied on, which they claimed at all times as British sub- 
jects, and the denial of which by George III. cost him his American 
colonies. 4 Says Judge Cooley on this subject : "From the first the 
colonists in America claimed the benefit and protection of the com- 
mon law. . . . And, when the difficulties of the home govern- 
ment sprung up, it was a source of immense moral power to the 
colonists that they were able to show that the rights they claimed 
were conferred by the common law, and that the king and parlia- 
ment were seeking to deprive them of the common birthright of 
Englishmen." 5 

Moreover, so jealous were the colonists of these common law 
rights, that they were the chief subjects of grievances addressed by 
the colonists to the crown, and when at last peaceful overtures 
failed, they were embodied as the chief articles of the Declaration of 
Independence, 6 the denial of which constituted a justification for 
the dissolution of the mutual ties of sovereignty and allegiance. 

The Continental Congress of 1774 also claimed the common law 
"as a branch of those indubitable rights and liberties to which the 
respective colonies were entitled." 7 

Thus wc see the colonies emerged from their subjection to Great 

Britain in full possession of their common law rights. And since 

they had grown up under these rights, had maintained them by 

force of arms, and had builded their institutions upon them, what 

'Duer's Const. Jurisprudence, 86. 

^Western Union Tel. Co. v. Call Pub. Co., 181 U. S. 92, 101. 
•Curtis' Hist. Const, of the V. S., vol. 2, p. 425; V. S. v. Reid, 12 How. 361, 
363. 

<Duer's Const. Jurlsp. 37 "Duel's Const. Jurisprudence, 38. 

'Cooley's Const. Lim. 31. 'Duer's Const. Jurisprudence, 35. 
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more natural than that when they came to the estate of independent 
statehood, they should adopt the common law, or such part of it as 
they desired, as the basis of their jurisprudence. This is precisely 
what each original colony did, what each subsequent state has done 
upon admission into the Union, and "the common law of England is 
the law of each state so far as each state has adopted it." 8 As to 
how far the common law has been adopted in each state, see 6 Am. & 
Eng. Enc. Law (2d ed.), 286, note 3, where the cases are collected. 
Thus we see the common law prevailing in each state of the Union 
with the exception of Louisiana, where the civil law prevails. And 
"the constitution itself recognizes the fact of the continued exist- 
ence of the common law, and indeed it is based upon the principles 
thereof, and its correct interpretation requires that its provisions 
shall be read and construed in the light thereof." 9 

We come now to investigate the common law in the relation it 
bears to federal jurisprudence. And since all the powers of the 
federal courts are derived from the constitution as a fountain source, 
we: must look to. that instrument, as viewed in the light of authori- 
ties, and the laws and treaties made in pursuance thereof, to see 
what common law jurisdiction, if any, is conferred upon them. 10 
This power is found in sec. 2, art. 3, of the constitution of the 
United States, which provides : "The judicial power shall extend 
to all cases, in law or equity, arising under this constitution, the 
laws of the United States, and treaties made, or which shall be 
made, under their authority; to all cases affecting ambassadors, 
other public ministers, and consuls; to all cases of admiralty and 
maritime jurisdiction; to controversies to which the United States 
shall be a party ; to controversies between two or more states ; be- 
tween a state and citizens of another state; between citizens of dif- 
ferent states ; between citizens of the same state claiming lands un- 
der grants of different states, and between a state, and the citizens 
thereof, and foreign states, citizens and subjects." 

This, then, is the fundamental law from which the federal courts 
must obtain common law jurisdiction, if it exists, by either express 
or implied authority, for there is no federal statute recognizing the 

"Fleming v. Page, 9 How. 603, 618. 

'Murray v. Chicago & N. W. By. Co., 62 Fed. Rep. 24, 28. 

"Wheaton v. Peters, 8 Pet. 591, 658. 
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common law as a body (such as exists in the individual states) un- 
der which they may assume jurisdiction. 

A learned commentator on the constitution, a contemporary and 
admirer of Mr. Madison, and to whom his work was dedicated, thus 
expresses his opinion of the state of the common law in federal 
courts: "It has been a subject of much discussion whether the 
United States, in their national capacity, have actually adopted the 
common law ; and to what extent, if at all, it may be considered a 
part of the national jurisprudence. But however doubtful it may 
be whether, in the broadest sense, and to the same extent, mutatis 
mutandis, that it prevails in England, and in some of the states, 
that code is recognized as the common law of the Union, it cannot 
be denied that it forms the substratum of the laws of all its original 
members, and, consequently, of the new states formed from their 
subdivision ; nor, that the constitution of the United States, as well 
as the constitutions and laws of the several states, was made in ref- 
erence to the pre-existing validity of the common law in the colonial 
and state governments. In many instances, the language of these 
public acts would be inexplicable without recourse to the common 
law of England ; and, not only is the existence of that system suppos- 
ed by the constitution of the United States, but it is constantly ap- 
pealed to for the construction of powers granted to the federal gov- 
ernment. The general question, however, as to the application and 
influence of the system in reference to our national institutions, has 
not been settled upon clear and definite principles, and may still be 
regarded, especially in civil cases, as open for further judicial in- 
vestigation." 11 

This work was written in 1833, and if the common law principles 
to be invoked by the federal courts were unsettled at that time, we 
think subsequent decisions leave less room for discussion. We will 
therefore take up in order, first, common law criminal jurisdiction, 
and, second, common law civil jurisdiction. 

As to common law criminal jurisdiction: Without going into 
the many adjudged cases on the subject, we will state at the outset 
that there is no longer any doubt that the federal courts have no 
common law criminal jurisdiction, their criminal jurisdiction being 
confined to such offenses as are defined and punishable under acts 
of Congress. 12 It may be interesting, however, in view of the posi- 

"Duer's Const. Jurisprudence, 42. 

'-See 6 Am. & Eng. Enc. 289, note 6, where many cases are collected. 
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tion we take on common law civil jurisdiction, to give the. opinion 
of a learned writer on criminal law as to what the common law 
jurisdiction of the federal courts should be in criminal cases, and 
how that jurisdiction came to be denied. 

Mr. Wharton, in his work on criminal law, 13 says it may now be 
admitted that the United States has no common law criminal juris- 
diction, but that the first adjudged case was so decided by reason of 
a misapprehension on the part of the court. The first case where 
the question of common law jurisdiction of a crime actually arose, 
says he, decided that the court had jurisdiction. This was the case 
of Henfield, tried in 1793, for illegally enlisting on a French priva- 
teer, but the case was not reported until 1850." 'In this case 
Chief Justice Jay, Judge Wilson, and Judge Iredell, of the Su- 
preme Court, and Judge Peters, of the District Court, concurred 
in holding that all violations of treaties, of the law of nations, and 
of the common law, so far as federal sovereignty is concerned, are 
indictable in the federal courts without statute. Almost at the 
same time before Judge Iredell, Judge Wilson, and Judge Peters, 
an American citizen was convicted, at common law, for sending a 
threatening letter to the British minister. 15 Then came Isaac Wil- 
liams's case, where the same law was held by Chief Justice Ells- 
worth." 16 

"Such was the state of the law when Judge Chase, in Worrall's 
Case 17 (Chief Justice Jay, Judge Wilson, and Judge Iredell being 
no longer on the bench, and Chief Justice Ellsworth being abroad), 
without waiting to learn what had been decided by their predeces- 
sors, startled both his colleague and the bar, by announcing that he 
would entertain no indictment at common law. No reports being 
then, or for a long time afterwards, published, of the prior rulings 
to the contrary, it is not to be wondered that the judges who came 
on the bench after Judge Chase supposed that he stated the practice 
correctly." 18 

Thus we have it by such an authority as Mr. Wharton that the 
first three cases involving common law criminal jurisdiction were 
decided in favor of the court's jurisdiction, but that because these 
decisions were unpublished and therefore inaccessible as authorities, 

"1 Whart. Crim. Law (7th ed.), 166. "Wharton's State Trials, 651. 
"Wharton's State Trials, 49. 16 1 Whart. Crim. Law (7th ed.), 167. 

"U. S. t. Worrall, 2 Dall. 297 ; Whart. St. Tr. 189. 
18 1 Whar. Cr. Law (7th ed.), 168. 
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a later judge happened to decide the question the other way, and 
this later decision, being known to Judge Chase's contemporaries 
on the bench, was followed as a precedent. This is indeed a curious 
anomaly in which we find the law, when we refer hereafter to the 
numerous cases in which the federal courts have taken common law 
jurisdiction in civil matters. 

Mr. Wharton thinks the decisions in the three first cases decided, 
in which the common law criminal jurisdiction of the federal courts 
was conceded, were plainly right, and that the prevailing authori- 
ties denying that jurisdiction have obtained the weight of precedent 
by virtue of the fact that the early decisions were not reported until 
1850. Commenting on Henfield's Case, 1 " he says the decision "was 
made after a full and ample discussion by counsel distinguished for 
their learning and sagacity, and received the assent both of Judge 
Peters, as the district judge, and of all the judges of the Supreme 
Court but one. Chief Justice Jay, to whom, as a constitutional 
lawyer, no one can be pronounced superior, and to whom, of all the 
judges who ever sat on that bench, the character of a contempor- 
aneous expositor most properly belongs, announced the jurisdiction 
in advance with great solemnity, in a charge which exhibits grave 
deliberation. 20 Judge Wilson and Judge Iredell, both of whom sat 
in the constitutional convention, proclaimed the same doctrine at 
the trial. The prosecution was instituted by Mr. Edmond Ban- 
dolph, certainly not of that class which leaned to an enlarged view 
of the judicial power, and his official opinion as attorney general 
was given beforehand, that the offence was one which the federal 
courts have power to punish. Mr. Jefferson, almost at the same 
moment, in substance, directed Mr. Morris to explain to the British 
court, that the acquittal arose, not from want of power to punish, 
but a doubt in the minds of the jury as to a guilty intent, 21 and 
Chief Justice Marshall, many years afterward, lamented the verdict 
of the jury, not as the necessary result of a lack of jurisdiction, but 
as a melancholy exhibition of party zeal. 22 By none of these is 
there the least intimation of a doubt as to the jurisdiction of the 
court ; and when the character of the men themselves is recollected, 
— the sound, wary, and experienced judgment of Chief Justice Jay ; 
the singular sagacity of Mr. Jefferson in every branch of our sys- 
tem, and his peculiar sensitiveness to judicial encroachments; and 

"Supra. =»Whar. St. Tr. 49. 21 Whar. St. Tr. 89. 22 Ibid. 



1904.] FEDERAL COMMON LAW. 481 

the excellent capacity and long experience of Judge Iredell, Judge 
Wilson, and Judge Peters, — it cannot now be said that the jurisdic- 
tion was assumed inconsiderately or acquiesced in blindly. It un- 
doubtedly was exercised, because the united opinion of the day re- 
quired its exercise. It was exercised in conformity with the opinion 
announced by Washington in his proclamation of neutrality, — a 
paper unanimously adopted by the cabinet as a correct exposition 
to foreign states of the power of the federal government, — that the 
federal government in such cases could, through its courts, punish 
the offender." 23 For a full exposition of this interesting and re- 
markable diversion of common law criminal jurisdiction from the 
channel in which it might have been expected to flow, see 1 Whar- 
ton's Criminal Law (7th ed.), sections 163-174, inclusive. 

But though the law may now be regarded as settled by the deci- 
sions as denying the federal courts common law criminal jurisdic- 
tion, it is believed to be quite the contrary in regard to civil juris- 
diction. 

Wheaton v. Peters 2 * seems to be the first authority relied on as 
denying to federal courts common law jurisdiction in civil cases. 
Mr. Justice McLean, delivering the opinion of the court; observed : 
"It is clear there can be no common law of the United States. The 
federal government is composed of twenty-four sovereign and inde- 
pendent states; each of which may have its local usages, customs, 
and common law. There is no principle which pervades the Union 
and has the authority of law that is not embodied in the constitu- 
tion or laws of the Union. The common law could be made a part 
of our federal system only by legislation." 

Commenting on this deliverance, the learned editor of Law Notes 
sums up the present state of the law when he drolly remarks : "Yet, 
though this was long recognized as the correct theoretical view of 
the case, the Supreme Court of the United States went on serenely 
administering the common laW in cases brought before it and de- 
termining to its own satisfaction what that common law was and 
ought to be, without regard to the decisions of the state in which 
the controversy originated." 25 And this recognition of common law 
jurisdiction by the federal courts is due, we believe, to the fact that 
otherwise our institutions would have been rendered impotent, if not 

"1 Whar. Cr. Law (7th ed.), 173. 

»8 Pet. 658 (decided in 1834). 

M Law Notes, Sept., 1901, p. 104 (Vol. V). 
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ridiculous. Our constitution was conceived and born in the spirit 
of the common law. It was the prop which supported the vine, and 
without the aid of its rules for interpretation and its principles for 
enforcement, we would today be without that wonderful system of 
constitutional government which is the pride of America and the 
admiration of the world. This recognition of the common law by 
the federal courts in civil cases (irrespective of the common law of 
the states), seems to have arisen out of necessity, as the very breath 
of the constitution itself. In the case of U. S. v. Wong Kim Ark 26 
it adopted the common law rule which made the place of birth of a 
person the criterion of nationality. The court had to adopt some 
rule, and when put to it adopted the common law. The decision 
also recognized that that rule "was in force in all the English col- 
onies upon this continent down to the time of the Declaration of 
Independence, and in the United States afterwards, and continued 
to prevail under the constitution as originally established." Under 
this and numerous other decisions it is now well settled that the 
common law rules of interpretation must be looked to in interpret- 
ing the constitution. 

Besides Wheaton v. Peters, 21 the only other leading decision of the 
Supreme Court tending to deny the right of common law civil juris- 
diction, is Smith v. Alabama/* and this case qualifies the ruling in 
Wheaton v. Peters. We will refer to these cases later. 

Let us now address ourselves to those cases which recognize the 
common law civil jurisdiction of federal courts, and try to show 
how this jurisdiction flows from the constitution, irrespective of 
the common law of any individual state, and without the aid of 
congressional legislation. 

The most recent case on the subject, and therefore the one entitled 
to the greatest respect, is Western Union Tel. Co. v. Call Pub. Co., 29 
decided by the Supreme Court in 1900. This was an action brought 
by the Call Publishing Company against the Western Union Tele- 
graph Company, for discrimination in rates, the telegraph company 
having charged the Call company $5.00 per 100 words for As- 
sociated Press dispatches, while it charged a competitor of the Call 
company in the same city only $1.50 per 100 words. The case orig- 
inated in a Nebraska state court, and after twice going to the Court 
of Appeals of Nebraska, was there decided in favor of the Call Pub- 

2 «169 U. S. 649. "Supra. 2S 124 U. S. 478. "181 D. S. 92. 
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lishing Company, and damages awarded against the Western Union 
Company. Thereupon the Western Union carried the case to the 
Supreme Court, on the ground that the state court was without 
jurisdiction, its contention being "that there is no federal common 
law, and that such has been the ruling of this court ; there was no 
federal statute law at the time applicable to this case, and as the 
matter is interstate commerce, wholly removed from the state juris- 
diction, the conclusion is reached that there is no controlling law, 
and the question of rates is left entirely to the judgment or whim 
of the telegraph company." 

Eeferring to this position taken by the telegraph company, the 
court says : "To affirm that such a condition of things exists under 
which common carriers anywhere in the country, engaged in any 
form of transportation, are relieved from the burdens of these obli- 
gations [the obligation to charge reasonable rates], is a proposition 
which, to say the least, is startling." (Italics ours.) 

Then it goes on to refer to Wheaton v. Peters, and Smith v. Ala- 
bama (supra), and after quoting from them at length as authori- 
ties for the proposition that there is no federal common law, says : 
"Properly understood, no exceptions can be taken to declarations of 
this kind. There is no body of federal common law separate and 
distinct from the common law existing in the several states in the 
sense that there is a body of statute law enacted by Congress separ- 
ate and distinct from the body of statute law enacted by the states. 
But it is an entirely different thing to hold that there is no common 
law in force generally throughout the United States, and that th& 
countless multitude of interstate commercial transactions are sub- 
ject to no rules and burdened by no restrictions other than those 
expressed in the statutes of Congress." (Italics ours.) We are not 
told by the learned judge who delivered this opinion how the state- 
ment that there is no federal common law is to be "properly under^ 
stood;" but, going further, he shows us that he understands that the 
rules of the common law apply to the control of corporations engaged 
in interstate commerce when he says :"We are clearly of opinion ... 
that the rules of the common law are operative upon all interstate 
commercial transactions except so far as they are modified by acts 
of Congress." But the question then presents itself, if "the rules of 
the common law are operative upon all interstate commercial trans- 
actions," are they capable of enforcement only by the courts of the 
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various states, or can they be enforced by the federal courts? We 
find no difficulty in answering that the federal courts have this 
common law jurisdiction, for the authorities cited by the court to 
sustain its ruling were cases in which federal courts thus exercised 
a control over corporations engaged in interstate commerce, nor was 
the common law of any state sought to be enforced or in any way 
brought in question. The cases thus cited as authorities by the 
court were Bank of Kentucky v. Adams Express Co./ and Murray 
v. Chicago & N. W. Ry. Co. 31 In the former case the court enforced 
the common law rule that a common carrier cannot contract to 
divest itself of its liability as an insurer of goods destroyed in ship- 
ment. This case originated in the Circuit Court of the United 
States for the district of Kentucky (the parties being citizens of 
different states), and the common law of no state being brought in 
question, the court "controlled" this corporation engaged in inter- 
state commerce by not allowing it to escape its common law liability 
for goods lost in shipment. 

In the other case cited, Murray v. Chicago & N. W. Ry. Co., 32 the 
question at issue was the discrimination in rates on the shipments 
of cattle from Belle Plaine, Iowa, to Chicago. Here the defendant 
urged that it was a corporation engaged in interstate commerce, 
that there was no national common law by which it could be con- 
trolled in the matter of rates, and as there was no act of Congress 
at that time governing the same, the court was without jurisdiction. 
But the court held that there was a federal common law which regu- 
lated it in the matter of rates, and proceeded to hold the railroad 
company liable in damages for unjust discrimination. 33 

From the citation of these authorities, it is plain that the court 
in Western Union Tel. Co. v. Call Pub. Co. 3 * recognized the right of 
the federal courts to control corporations engaged in interstate com- 
merce by virtue of their jurisdiction at common law. 

Before going further into an examination of the adjudged eases, 
let us look for a moment to the constitution itself for some light to 
guide us in their beaten path. Sec. 2, art. 3, of the constitution de- 

30 93 U. S. 174, ='62 Fed. Rep. 24. 32 Supra. 

M The reader is referred to this case for an able and elaborate opinion by 
Judge Shiras on the question of federal common law, much of which we have 
adopted as our position in this paper. 

"Supra. 
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clares : "The judicial power 35 shall extend to all cases 38 in law and 
equity, arising under the constitution; the laws of the United 
States, and treaties made, or which shall be made, under their au- 
thority ; ... to all cases of admiralty jurisdiction.". 

"In this section we have a clear recognition of the existence of 
the three separate systems of law, equity, and admiralty. The sec- 
tion does not create these systems, but, recognizing their existence, 
it declares the extent of federal jurisdiction in regard thereto." 37 
(Italics ours.) 

Looking at these three separate systems of law, equity, and ad- 
miralty in the inverse order, what recognition of the principles gov- 
erning jurisdiction in each has been made by the Supreme Court ? 

As to admiralty : "The rules and principles which form the laws 
maritime are not created by the constitution, for, as is said by Chief 
Justice Marshall, in Insurance Co. v. Canter, 1 Pet. 511-546 : 'A 
case in admiralty does not, in fact, arise under the constitution or 
laws of the United States. These cases are as old as navigation 
itself, and the law admiralty and maritime, as it has existed for 
ages, is applied by our courts to the cases as they arise.' In New 
Jersey Steam Navigation Co. v. Merchants' Bank, 6 How. 344-390, 
it is declared that : 'By the constitution, the entire admiralty power 
of the country is lodged in the federal judiciary, and Congress in- 
tended, by the ninth section, to vest the district courts with this 
power, as courts of original jurisdiction.' The constitution does 
not create a system of maritime law, nor does it exact that the sys- 
tem, as prevailing in England or in Europe, shall become the law 
of the United States; but, recognizing the fact that the law mari- 
time was then in force in the colonies, it confers the jurisdiction 
upon the federal courts." 38 

As to equity jurisdiction : Speak.' ng in this connection the same 
learned judge says : "The same is true of the equitable jurisdiction. 
It is certainly not necessary to cite authority in support of the 
proposition that the constitution of the United States neither creat- 
ed nor enacted a system of equitable jurisdiction and procedure, 
but, recognizing the existence of the system, it conferred upon the 

35 As to what Is judicial power, see Miller on Const. 314. 

sa As to what Is a case, In the meaning of the Constitution, see Marshall, C. J., 
in Osborn v. Bank of U. S., 9 Wheat. 738, 819. 
"Murray v. Chicago & N. W. Ky., supra. 
38 Murray v. Chicago & N. V>. Ry., supra. 
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courts of the United States jurisdiction in equity, maintaining the 
pre-existing distinction between equitable andlegal remedies." 88 

As to common law : If, therefore, the constitution recognizes the 
existence at the time of its adoption of all three systems of juris- 
prudence, and the Supreme Court, without congressional enactment, 
has construed the constitution as conferring upon the federal courts 
both admiralty and equity jurisprudence, "is it not true that the 
same is true in regard to the common law?" 40 To our mind this 
reasoning is unanswerable. Continuing, the court says: "At the 
time of the adoption of the constitution there was in existence in 
the colonies the system of the common law, of equity, and admiralty. 
It was not the purpose of the constitution to abrogate any one of 
these systems. ... Is there any ground for holding that it 
was the purpose of the constitution to recognize the continuing ex- 
istence of the systems of equity and admiralty, but to deny the 
existence of the common law or refuse its recognition? Such a 
construction of its provisions is clearly inadmissible. The prin- 
ciples and modes of procedure of the three systems of law, equity, 
and admiralty, in force previous to the adoption of the constitution, 
remained in force after its adoption, save as to such modifications 
as were created by the provisions of the constitution. That this is 
the true view of the question appears, not only from the references 
found in the constitution, and the amendments thereto, to the com- 
mon law, as a recognized and existing system, but in the judiciary 
act of 1789 the several branches of the law, such as the law of na- 
tions, the common law, the admiralty and the maritime law, and 
equity are fully recognized as then existing, and the jurisdiction 
arising under the same is divided between the courts created by this 
act. That the principles of the common law have always been recog- 
nized and enforced in proper cases by the courts of the United 
States is a proposition so plain that a citation of the cases is not 
necessary for its support." 

So much for federal common law from a constitutional stand- 
point. Now let us look to the course of judicial action in this par- 
ticular. We will make comments upon only a few of the cases, as 
to do otherwise would prolong this paper beyond its proper limits, 
giving references to others to which the reader may refer. 

"Murray v. Chicago & N. W. Ry., supra. 
"Murray t. Chicago & N. W. Ry., supra. 
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In Cox v. U. S., 6 Pet. 172-204, wherein suit was brought in the 
United States court in Louisiana upon the bond of a navy agent, it 
was held that the bond must be deemed to be a contract perform- 
able at the city of Washington, "and the liability of the parties 
must be governed by the rules of the common law." To the same 
effect is the ruling in Duncan v. U. 8., 7 Pet. 435. 

In Swift v. Tyson, 16 Pet. 1-18, a case involving a doctrine of the 
law merchant (which is a part of the common law), the court re- 
fused to follow the ruling rendered by Chancellor Kent, but sought 
the correct principle of decision in "the general principles and doc- 
trines of commercial jurisprudence" — i. e., the common law. 

In Railroad Co. v. Baugh, 149 U. S. 368, the question under con- 
sideration was whether a locomotive fireman and engineer were 
fellow servants. Under the rulings of the Supreme Court of Ohio 
(the state in which the accident happened, and where there was no 
statute on the subject), liability on the part of the railroad existed, 
but the Supreme Court refused to follow the Ohio rulings, basing its 
decision on "the great body of the rules and principles known as 
the 'common law.' " 

In Mississippi Mills v. Cohn, 150 U. S. 202, a case originating in 
Louisiana, where the civil law prevails, the case was remanded by 
the Supreme Court to the Circuit Court, with directions to be heard 
upon the "principles of common law and equity." "If," says Judge 
Shiras, in commenting on this ease, "courts of the United States can 
only recognize and enforce the principles of the common law when 
the same form part of the municipal law of the state, how comes it 
that the Supreme Court directed the Circuit Court in Louisiana to 
apply the principles of common law and of equity, as they existed 
when the constitution was adopted, to the decision of the question 
of jurisdiction arising in that case?" 41 

In Moore v. U. S., 91 U. S. 270, the common law jurisdiction of 
the Court of Claims is called in question, and the express ruling of 
the Supreme Court is to the effect that the general law controlling 
its action is the common law. And be it borne in mind, as Judge 
Shiras says in commenting on this case, "this court is not a court 
in and for the District of Columbia, nor is it a court of any district 
or circuit. It has jurisdiction over cases arising in any of the 
states or territories. It has jurisdiction to hear and determine 

"Murray v. Chicago & N. W. Ry., supra. 
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cases against the United States. Of all the courts in the Union, it 
is the one dealing with matters of national concern, arising under 
the constitution and laws of the United States, and not under the 
local law of the several states." Such being the case, and since the 
common law has been declared by the Supreme Court to be the gen- 
eral law controlling its action, what common law can be invoked if 
not the federal common law ? 

For other authorities recognizing the existence of a federal com- 
mon law in civil eases, see the authorities cited below. 42 

We are thus forced to the conclusion that both on principle and 
authority there is a recognized federal common law in civil cases. 
But before leaving the cases, let us return for a moment to Wheaton 
v. Peters, and Smith v. Alabama, to see how far they may be re- 
garded as authorities for the statement that there is no federal 
common law in civil cases. 

Commenting on the latter case, Judge Shiras, in Murray v. Chi- 
cago & N. W. Ry. Co.* 3 says : But it is not to be denied that sup- 
port to the proposition [that there is no federal common law in 
civil cases] is to be found in part of the reasoning employed by 
Judge Matthews in announcing the opinion of the Supreme Court." 
He holds, however, that this part of the opinion was obiter dicta, 
that the question presented to the court was "whether a statute of 
the state of Alabama, providing for the examination and licensing 
engineers engaged in operating locomotive engines in that state was 
void, as applied to engineers running interstate trains, on the 
ground that it was an attempt to regulate interstate commerce. 
The case did not in fact involve any question of common law." 
(Italics ours.) 

Judge Matthews is, moreover, forced to admit that "there is, 
however, one clear exception to the statement that there is no na- 
tional common law. The interpretation of the constitution of the 
United States is necessarily influenced by the fact that its provisions 

"Oates v. Bank, 100 U. S. 239 ; Railroad Co. v. National Bank, 102 TJ. S. 14 ; 
Fenn v. Holmes. 21 How. 481 ; Railroad Co. v. Lockwood, 17 Wall. 357 ; Kohl v. 
U. S., 91 U. S. 367 : Atchison, T. & S. F. R. Co. v. Denver etc Co., 110 D. S. 667 ; 
Swift v. Railroad, 58 Fed. Rep. 858 ; Railway Co. v. Osborne, 52 Fed. Rep. 912 ; 
U. S. v. Clark, 96 U. S. 37 ; Boyce v. Anderson, 2 Pet. 150 (opinion by Marshall, 
C. J.) ; Oscanyan v. Arms Co., 103 U. S. 261; Marshall v. Railroad Co., 16 How. 
314 ; Tool Co. v. Norris, 2 Wall. 45 ; Trlst v. Child, 21 Wall. 441 ; Mequire v. 
Corwine, 101 U. S. 108; Texas v. White, 7 Wall. 700; Hanauer v. Doane, 12 
Wall. 342 ; Thomas v. City of Rihmond, lb. 349 ; Woodstock Iron Co. v. R. & D. 
Extension Co., 129 U. S. 643. In Penn. R. R. Co. v. Hughes, 191 U. S. at p. 486, 
the court recognizes that a different rule of interpretation of the common iaw 
may prevail in the federal and state courts. 

«62 Fed. Rep. (supra). 
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are framed in the language of the English common law, and are to 
be read in the light of its history. The code of constitutional and 
statutory construction, which, therefore, is gradually formed by the 
judgments of this court, in the application of the constitution and 
the laws and treaties made in pursuance thereof, has for its basis so 
much of the common law as may be implied in the subject and con- 
stitutes a common law, resting on national authority." If this ad- 
mission be true, by what rationale does the court arrive, at the con- 
clusion that it can adopt the common law rules of construction, but 
cannot adopt the common law rules of jurisdiction ? Both are rules 
of the common law system, and one is as much a part of it as the 
other. Or, as Judge Shiras asks in commenting on this last quota- 
tion from Judge Matthews's opinion : "If it be true that the Su- 
preme Court, in construing the provisions of the constitution, and 
the laws and treaties made in pursuance thereof, has the right to 
adopt, as the basis of its construction, so much of the common law 
as may be implied in the subject, which proposition seems to be 
affirmed, then is it not true that the principles of the common law, 
so far as applicable to the subject matter, are recognized as in force 
touching matters of national concern?". We concur with Judge 
Shiras in thinking that so much of the opinion in Smith v. Ala- 
bama as denies the existence of federal common law in civil cases, 
is merely obiter dicta. 

The opinion in Smith v. Alabama seems to be founded entirely 
on the ruling in Wheaton v. Peters, and the denial of the existence 
of a national common law in this latter case seems, to us, to be also 
scarcely more than dicta. The question involved in this case was 
whether, at common law, an author had a perpetual and exclusive 
property in his work after its publication, and not whether such a 
right existed at common law in the United States. The court ad- 
mitted that it was a vexed question at common law whether such 
a perpetual and exclusive right to an author did exist, and did not 
decide that question, preferring to dodge it by the sweeping state- 
ment that "it is clear, there can -be no common law of the United 
States. . . . The common law could exist in our federal sys- 
tem only by legislative adoption." Not a word is said as to why 
the common law could not exist in our federal system ; no discussion 
of the constitution is indulged in; not an authority cited. We 
deferentially submit that this brief and sweeping statement is not a 
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sufficient premis upon which to build such a momentous conclusion 
as a denial of common law jurisdiction to the federal courts in all 
civil cases. And, as we have already attempted to show, the courts 
have, in numberless instances, assumed a common law jurisdiction 
whenever the exigencies of the case demanded it. 

Congress itself impliedly recognizes the existence of a federal 
common law. Under a treaty with China, Congress conferred upon 
TJ. S. commissioners and consuls of the United States in China cer- 
tain jurisdiction over American citizens. This jurisdiction extend- 
ed, first, to all laws of the United States, "but in all cases where 
such laws are not adapted to the object, or are deficient in the pro- 
visions necessary to furnish suitable remedies, the common law shall 
be extended in like manner over such citizens in China." (Italics 
ours.) What common law? The common law of Virginia? or of 
New York or Massachusetts ? Manifestly the common law of none 
of the states, for, as we have already shown, the common law is dif- 
ferent in the different states, and Congress could have intended to 
confer only a uniform system of common law, i. e., the federal com- 
mon law, as interpreted and applied by the federal courts. 

Attorney General Cushing, in his opinion to the Secretary of 
State construing this act of Congress, himself asks the question 
what common law was intended, but prefers to leave the question 
unanswered. 44 

In our opinion, "the principles and modes of procedure of the 
three systems of law, equity, and admiralty, in force previous to the 
adoption of the constitution, remained in force after its adoption, 
save as to such modifications as were created by the provisions of the 
constitution." 

We can not better conclude our position on the question of federal 
common law than. by adopting the language of Judge Shiras as our 
own : "The true doctrine, in my judgment, is that the constitution 
of the United States, when it was adopted, gave full recognition to 
the existing systems of the law of nations, of admiralty and mari- 
time, of the common law, and equity. It apportioned to the national 
government, then created, control over certain subjects, exclusive as 
to some, concurrent as to others. This apportionment of control 
over certain subjects necessitated the exercise of both legislative and 

"7 Opinions Attorneys General, 503-504. 
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judicial powers, and provision was made for the former in the cre- 
ation of Congress, and for the latter in the creation of the Supreme 
Court, and by conferring authority on Congress to create other 
courts. The courts thus created were vested with jurisdiction in 
admiralty and at common law and in equity." 



SALES UNDER DEEDS OF TRUST— UNAUTHORIZED 
SALES— DEFECTIVE EXECUTION OF POWER. 



By E. R. F. Wells, Norfolk, Va. 



Much prominence has recently been given at the meetings of 
the State Bar Association to the discussion of the Torrens System 
of Registering Title to Land. This discussion has undoubtedly 
sprung from a realization on the part of the profession of the many 
defects in our present system of registering the evidences of title 
— as distinguished from the title itself — and has resulted in a fixed 
resolve 1 to remedy the evil by recommending to the legislature the 
Torrens System. 

Many are the defects in our present system. Many are the risks 
taken by a lawyer in passing upon a land-title. Numerous things 
which materially affect a title do not appear of record, and it is 
often necessary to make outside inquiry to ascertain facts on which 
the title may depend, concerning which the records furnish no clue. 
Perhaps to some lawyers the question is simply, "how far must I 
pursue these inquiries in order to relieve myself from liability to 
my client should the title prove defective by reason of some defect 
which the records do not disclose?" but, it is believed, with most 
lawyers their client's welfare is the chief end. 

The negotiable instrument — like the seaman to courts of admir- 
alty — seems to be considered the special ward of the courts of 
common law, as well as of the legislature; its safe and speedy trans- 
fer — with no other passport than its countenance — is generally 
recognized as vital to the business interests of a country. The 
legislatures of many states, in order to set at rest certain conflicting 

■See XV Reports of Virginia State Bar Association (1902), p. 33. 



